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I. INTRODUCTION 

Comes 110\\1 the Appellant, John R. Gibbons (deceased), 

proceeding through his widow and beneficiary, Vivian Gibbons, Plaintiff 

below, by and through his attorneys of record , The Law Offices of David 

B. Vail. Jennifer M. Cross-Euteneier and Associates per Dorian D.N. 

Whitford, and hereb y offers this brief in support of his appeal. 

This case originates under RCW Title 51 , the Industrial Insurance 

Act from an Administrative Law Review appeal hom a April 1, 2013 

Decision and Order of the Board of Industrial Insurance Appeals ("the 

Board" ) which granted summary judgment for the Employer, the Boeing 

Company C·l.3oeing· ' ). l iltimately, the Board found that there were 110 

genuine issues of material fact that would prevent the granting of Boeing' s 

motion for summary ,iudgment as the declarations, affidavits and exhibits 

showed that Mr. (jibbons died from a condition unrelated to his September 

24, 199X illdustrial injury and he died during a period when he was not 

permanently and lolally disabled as a result of such industrial injury. The 

Board concluded that the Department correctly denied Mrs . Gibbons 

widow's beneJils under RCW 51.J2.050 and RCW 51.32.067. 
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Mrs. Ciibbons appealed that decision to Superior Court asserting 

that the Board had erred in granting summary judgment for Boeing when 

there remained genuine issues of material bet. 

The Superior Court affirmed the Board ' s decision after considering 

brieting and oral argument. Judgment was entered on June 6, 2014. 

Following Boeing ' s motion to correct a clerical error and inconsistency, 

an amendedjudgment was entered on July 14,2014. 

As will be described further below, the law and policy of the Act 

and evidence subm itted to the Board leads to the conclusion that there 

renlains genuine issues of 111aterial fact which should have precluded 

sUlllmary judgment. The Board erred in granting summary judgment to 

Boeing and the Superior Court erred in upholding that determination. 

II. ASSIGNMENTS OF ERROR 

A. The Superior Court erred in entering Finding of Fact 2 

determining that the Board of Industrial Insurance Appeals' 

April I, 2() I ~ Decision granting Boeing's motion for summary 

judgment is correct and adopting the Board ' s findings as its 

OWIl. 

I~. The Superior ('ourt. and the Board, erred in entering Finding of 

1:<Icl 2.A. determining that the declarations, affidavits, and 

e:-.:hibits submitted by the parties and contained in the Certified 

!\ ppeal I ~oard record demonstrate there were no issues of 

malerial Llcl that would preclude granting a motion for 

sLimmaryj Lldgment. 
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C. The Superior Court and the Board, erred in entering Finding of 

I:act 2.13. determining that the Claimant John R. Gibbons, was 

injured on September 24. 1988 while in the course of his 

cmployment with The Boeing Company when he twisted his 

hack while exiting a vehicle. That injury proximately caused 

low back and lower digestive tract conditions. 

D. The Superior Court and the Board. erred in entering Finding of 

Fact 2.C. dete rmining John R. Gibbons, voluntarily retired and 

removed himself from the labor force on September 1, 1993. 

Hc remained voluntarily retired through August 1.2005. 

r::. The Superior Court. and the Board. erred in entering Finding of 

Fact 2.0. determining on August 1, 2005. John R. Gibbons died 

of lung cancer. a condition unrelated to his September 24, 1988 

industrial injury. 

I:. The Superior Court and the 13oard. erred in entering Finding of 

1·'~ lcl 2.1-' . determining on August 1.2005, John R. Gibbons was 

permanentl y partially disabled. but was not permanently totally 

disabled. as a result of his September 24. 1988 industrial injury. 

n. The Superior Court. and the Board, erred in holding that as 

August I. 2005. John Gibbons was a voluntarily retired worker 

~IS that term is defined by RCW 51 .32 .060(6) and WAC 296-14-

100 in Conclusion of Law 2. 

II. The Superior Court. and the 130ard. erred in holding that Vivian 

(iibhuns is not entitled to death benefits within the meaning of 

I{('W ) 1')2 .0)0 in Conclusion of I,aw 3. 

I. The Superior Court. and the Board. erred in holding that Vivian 

(i i hhons is not entitled to death benefits within the meaning of 

I{( ' W ) 1 .. ')2.0()7 in Conclusion of Law 4. 
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.I. The Superior Court erred in holding that the Decision and Order 

orthe Board or lndustriallnsurance Appeals dated April 1, 2013 

that aHirl1led th e Department Order dated May 22, 2012 is 

correct and is attirmed in Conclusion of Law 5. 

III. ISSUES 

Whether till' Superior Court erred III upholding the Board's 

decision granting summarv judgment III hlVor of Boeing when gemllne 

issues of material fact exist. 

Whether there is substantial evidence to support the Superior 

Courfs Findings or 1",lct when there is no evidence to support several of 

its tindings. 

1\/ . STATEMENT OF THE CASE 

In late September of 1988. John R. (iibbons suffered an industrial 

lll.1ury when he twisted his back getting out of a pickup truck while 

working as a carpenter I()[" The Boeing Company ("Boeing"). a self-

insured emplo}'er. (,;\I~R I at 117. Mr. Gibbons tiled an industrial injury 

claim which W,IS ;t1lowcd on January (Y. 1989 under claim number Too 

3:21420 hv Ihe I )cpartment or Labor and Industries ("Department") . 

( ';\ RB ,It II X. Iknelits were provided and on October 12. 1993. Mr. 

(,ihhons' CI,lilll W,IS closed with a permanent partial disability award for 

I Thl' record LTe;lIed ;11 Ihl' Hoard or Industrial Insurance Appeals is Ihe certitied appeal 
hO;lrd record ;In([ w ill he cited to ;IS CAI3R f(lilowed by the page \lumber. 
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low back i mpairmenl of category 3 under WAC 296-20-280, which 

amounted to $9.0()(). (' ;\BR at 119. 

Mr. (;ibbons' condition resulting from his industrial injury became 

aggravated and his claim was reopened for further treatment effective 

April 6. 1995. ('Al3R at 121. Mr. Gibbons died on August I, 2005. 

CABR at 122. ()11 .June 2. 2006. the Department again closed Mr. 

Gibbons' claim with no additional permanent partial impairments. CABR 

125-26. Prior to this claim closure, there had been a determination that 

Mr. Gibbons had voluntarily retired, and was thus not entitled to wage 

replacement bene1its. (,ABR 1 06-11 O~ 184. 

On .July 26. 20()6. Mrs . Gibbons, through counseL appealed the 

.June 2. 2006 closing order alleging that Mr. Gibbons was entitled to an 

increased permanent partial disability award. At that time, the parties 

agreed that the issues on appeal were limited to increased permanent 

partial impairment and allowance of certain conditions. CABR 187. On 

M:1Y 16. 2()()X . thc I~omd issucd a Decision and Order which reversed the 

.Junc 2. 2006 Dcpartment order. and directed Boeing to pay Mr. Gibbon a 

permanent partial disability award for Category 6 permanent lumbosacral 

impairmcnt. ('AL3R 127-137. The Board did not make any findings or 

conc I usions rcgard i ng any cntitlement to widow' s benefits. Id. 

Illtimalcl). ~lltcr cross-dppcals to Superior Court, the Department issued a 
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January IX. 2012 mder awarding Mr. Gibbons multiple permanent partial 

disability avvards. ,1S dcscribed below. CABR 148-49. Mr. Gibbons was 

ncver pl<lccd on a pcnsion for permanent total disability. 

Vivian (jibhons is the widow and beneficiary of Mr. Gibbons. 

CABR 190. 192. Mrs. Ciibbons applied for widow's benefits under Mr. 

Gibbons' claim with thc Department on July 21, 2006. CABR 194. This 

was after the Department issued its closing order dated June 2, 2006. On 

.J une 26, 200X. the Department issued a ministerial order that carried out 

the instructions 01 thc 130ard contained in the Board's May 16, 2008 

Dccision <lIld Order (As or thc Department's June 26, 2008 order, the 

130ard ' s May I (). :200X Decision and Order was still on appeal in King 

County S upcrior Courl.); thc Department's June 26, 2008 order also 

dcnicd Mrs. (iibbons' ;lpplication for widow's benefits. CABR 140-41. 

()n ()ctohcr 1.1. 201 I. the Department issued an order that carried 

out thc instructions oj" the Superior Court, reversing the .June 26, 2008 

Dcpartmcnt ordcr. closing the claim, and ordering the payment of 

pcrmancnt pmtial disahi I ity awards of category:; for low back impairment 

and catcgory :2 1'01' lowcr digcstive tract impairment; the October 13,2011 

Dcpartmcnt ordcr ,!Iso dcnicd Mrs. (ribbons' appl ication for widow's 

hcnclits. ( ·/\Im. 1 %-()7 That ordcr was protested by Mrs. Gibbons. 

( '/\HR 200. 
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hlllmving fvIrs. (,ibbons' protest of the Department's October 13, 

20 I I order. the iJepartment issued two orders: on January 13, 2012, the 

Department issued an order denying widow's benetits, CABR 146, and on 

January IX. 2012 , the J)epartment issued an order reversing the October 

13, 2011 order and again carrying out the instructions of the Superior 

('ourt (i .e. reversing the June 26, 2008 Department order, closing the 

claim. and ordering payment of permanent partial disability awards of 

category 31(lr the low hack and category 2 for the lower digestive tract). 

C '!\13R 14X-4(). 

Mrs . (Jibbol1s protested the Department's January 13, 2012 order, 

and on May 22. 2012. the Department issued an order affirming its 

January 13. 2012 order. C!\BR 150. Mrs. Gibbons appealed the 

Ikpartment's May 22 . 20 I 2 order. which atfirmed the Department's 

denial or widov.r' s hene/its, to the Board. CABR 53. This appeal was 

granted. C /\lJR at 2()X. 

/\Ikr the scheduling of the case, Boeing moved for summary 

.judgment cl~liming that Mrs. Ciibbons is precluded hom obtaining a 

widow's pension heGluse Mr. (iibbons had voluntarily retired, the 

Ikpartillent denied her claim I(lr widow's pension on June 26, 2008, and 

post-mortem litigatIon resulted in u .judgment linding Mr. Gibbons 
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permanently partially disabled as of his death and all of these 

determinations were res .j udicata. CABR at 96-104. 

\:o\\owing hrieling and argument an Industrial Appeals Judge 

issued a proposed decision and order granting Boeing's motion for 

summary .judgment holding that Mrs. Gibbons was not entitled to widow's 

hendits because Mr. (iibbons did not die during a period of permanent 

(otal disabilitv and Mr. Gibbons died from a condition unrelated to his 

September 24. 19XX industrial injury. CABR at 40-9. 

Mrs. (iibhons petitioned the Board to review the proposed decision 

and order and the 130ard ultimately upheld the summary judgment ruling 

in lilVor or 130eing. thereby affirming the Department's May 22, 2012 

order that aflirmed the Department's January 13.2012 order that denied 

Mrs. (iihbon's application for widow's henetits. CABR 2-4. The Board's 

decision W(\S <Ippea\cd (0 the King County Superior Court. 

\.'ollowing briefing and argument. the Honorable Julia L. Garratt 

l(llll1d that the Hoard' s granti ng of Boei ng' s motion tor summary judgment 

\V,lS proper and al'tirmed the Boanfs decision. Mrs. Gibbons has appealed 

(his decision to (he Washington State Court of Appeals. Division one. 

V. STANDARD OF REVIEW 

The initial step in seeking review of a decision of the Department 

is to appeal that decision to the Board . RC'W 51.52.060. At the Board, the 
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appealing pany. ill thi s case Mrs . Ciibbons. had the burden of presenting a 

prima hlcie c~lse ,"or the ('elier it seeks. RCW 51 .52.050(2)(a). 

Ilowever. when ,I motion for summary .iudgment is tiled, the 

hurden is Oil the P,lrty seeking summary judgment to establish its right to 

.judgment ~IS a ll1<1lter of I<I\Y. and the court must consider facts and 

reasonable inferences rrom the lilCts in favor of the nonmoving party. 

H(}mo I '. f)cjJ ·/ oj ((/iJ()/' (/ml Indlls .. 92 Wn . App. 34R. 353. 962 P.2d 844 

(199X). In thi s case. l3oeing. the non-appealing party at the Board filed for 

summary judgment and had the burden of establishing its right to the 

judgment it sought. Summary .iudgment is appropriate when the facts are 

not in di spute and therel()t·e. the issue is one of law. CR 56(c). If the 

moving p ,lrt~ 1 does not sustain its hurden. summary judgment should not 

he granted. l/us/7 I '. (·hild/,cl1 's Orthopedic I-Iosp.. 110 Wn.2d 912. 915. 

7:~17 J>.2d 507 (I<)XX). 

Whell deciding an appeal from a decision of the Board, the 

Superior COLIrt cOllducts a de novo review of the Board's decision but 

relies exclusivelv on the eertilled hoard record . RCW 51.52.115. The 

no,mi"s Iindings ~ lIld decision arc prima tilcie correct and the party 

challenging the decision Iws the hurden or proof. Id The presumption of 

correct Iless is ,I lim i ted one. mean i ng that the decision wi II be overturned 

i I' the trier 0" '·ac t limis ,'wm a preponderance or the credible ev idence that 
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the j-indings and decision oj- the Board are incorrect. ('untu v. Dep', oj 

Luhor om/Inc/us .. 16X Wn. !\pp. 14. 20-21. 277 P.3d 685 (20 I 2) (internal 

citations omitted) s('e (//so RCW 51 .52 . 115 . Only if it finds the evidence 

[0 be equally balanced does Lhe presumption require the findings to stand. 

hI. 

llnlike other ;Idministrative decisions. under the Industrial 

I nSLlrance !\ct. the Court of Appeals reviews appeals from the Superior 

Courts in the same j~lshion as other civil cases. RCW 51 .52.140; Mason v. 

(;corgio-I)ucijic ('()/'fJ .. 1M Wn. !\pp. X59. X63 , 271 P.3d 381 (2012) . 

In reviewing the deci sion from the Superior Court the role of the 

Court oj' !\ppeals is to determine whether the trial court's findings, to 

which error is assigned. are supported by substantial evidence and whether 

conclusions or law Ilow therefrom. Urimes v. Lakeside Industries. 78 Wn. 

!\pp. 554. :'l60. X<)7 P.2d 4:11 (1995) . <)uestions of law are reviewed de 

novo. ,\'cc .,Ii/ums ,'. (;r('u{ Am. Ins. ('0 .. X7 Wn . App. 883 , 887, 942 P.2d 

I OX7 (1997) (Superior court" siegal conel usions are reviewed de novo) . A 

superior court's gr;lIlting or summary judgment. or here the court's 

upholding [he I ~O;\I'(.r s granting or summary judgment. is reviewed de 

IlOVO. HOIlIO I'. /)('/)', oj /.u/Jor (//7(/ Indus .. 92 Wn. !\pp. 34~( 353. 962 

P.2d X44 ( 199X). 
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I !ere. lhere is ,I legal question to be reviewed de novo. Namely_ 

whether sUl11marvj udgment was properly granted by the Board and 

aHirmed by the Superior Court such that Boeing is entitled to judgment as 

a matter of law. rhere is also a question as to whether there is substantial 

ey idence to su pport the Superior Court" s fi ndi ngs of fact 

VI. ARGUMENT 

A. I ntnHluction. 

This case ,Irises under the Industrial Insurance Act which was 

established to protect and provide benefits for injured workers. It has been 

heldli)r manv ve,lrs that the courts and the Board are committed to the 

rule that the Act is remedial in nature and its beneficial purpose should be 

liberally construed in favor of the bendiciaries. Wi/her v. f)ep', ofLo/wr 

am//ndus .. (ll Wn.2d 439. 446. 3n P.2d 684 (1963): Hastings v. Dep', of 

I~({hor om/ Il1dus .. 24 Wn.2d I. I (l3 P.2d 142 (1945); Nelson v. Dep ', of 

L{fhor (f/1(/ Il1dlls .. <) Wn.2d 621. 115 P.2d 1014 (1941): Hi/ding v. Dep 'f of 

Lahol' al7d Il7dlls .. I h2 \Vash, 16X. 29X P. 321 (1931), 

I:urlhermore. Rew 51.04,0 I 0 declares that "sure and certain relief 

[i) I' workers. injured in lheir work. and their t~llnilies and dependents is 

hereby provided I'egardlcss or questions of t~llIlt." Similarly_ ReW 

') 1.12 .0 I 0 indicates tlwt the Act "shall be liberally construed for the 

purpose oll'l'ducin~ 10 ;1 minimum the suffering and economic loss arising 
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"rom injuries and/or death occurring in the course of employment." Thus, 

an}! douhts that arise when interpreting or applying the Act must be 

resolved in "~lvor 01' the worker. ('{ul/son" f)ep '/ oj Luhor und Indus., 

1 :10 Wn .2d 5XO. 5X4, 925 P.2d ()24 (1996). 

B. There Remain Genuine Issues of Material Fact Precluding 
Summary.JudJ?;ment. 

S ummaryj udgment is appropriate "if the pleadings, depositions, 

answers to interrogatories. and admissions on file, together with the 

alridavits. if any. show that there is no genuine issue as to any material 

"act and that the moving party is entitled to ajudgment as a matter of law." 

('I{ 56(c). The burden is on the party seeking summary judgment to 

establish its right lojudgment as a matter of law. and the court must 

consider l~lCts and reasonable inferences from the facts in favor of 

nonmoving party. HOI7lO 1'. f)ee "lIjLohOl" und Indus .. 92 Wn. App. at 354 

(emphasis added). I·!cre. the nonmoving party is Mrs. Gibbons. 

An order 1,'.r~\Ilting summary judgment will be attirmed if there are 

no genuinc issucs 0' material '~lCI. i.c .. if from all of the evidence 

I'casonah!c pcrsons could only reach one conclusion and the moving party 

is cntitled to jud1,'.mcnt as ~l mattcr or law. ,,'({11I1 1'. Salerno, 90 Wn. App. 

1 10. 117. ()51 1).2d .'121 ( I ()l)X). 
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Here. <I genuine issue or material fact exists. as it relates to Mrs. 

Gibbons application for widow's bene1its. concerning Mr. Gibbons' death 

;md his industrial injury. Summary judgment should not have been 

granted as 130eing did not meet its burden. 

'file Sliperior Court entered a linding of fact that Mr. Gibbons died 

I'rom a condition unrelated to his industrial injury. That condition was 

lung cancer. However. there is absolutely no evidence establishing that 

this condition was unrelated to Mr. Gibbons' industrial injury. As the 

moving lxlrt:-;. [3ocing had the obligation to show that there was no 

question of l~lct as to Mr. Ciibbons' death and its relationship to his 

industrial injury. [3oeing did not meet this burden. 

In its motion I()r sUlllmary judgment. Boeing stated "John Gibbons 

died on August I. 2005. I':xhibit F. His death was unrelated to the 

industrial injury," ( 'AI3R at 9X. The only evidence offered by Boeing to 

support this crucial assertion conccrning Mr. C;ibhons' death was a snippet 

or testimony. at I:xhibit F. which was presented to the Board in the appeal 

()r thc .I unc 2. 2 ()()() closing order concerning Mr. Ciihbons' estate's 

entitlement to heneli ts \()r M r. (i i bbons wherei n Mrs. (; i bhons testified 

that her hush,llld died on August 1. 2()05. CABR at 124. There was no 

cvidcncc ollcred to support thc medical determination that Mr. Gihbons' 

death was lInrel;ltcd to the industrial injury , 
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Thc CIUSC ()\ Mr. (ribbons' death is a medical question upon which 

(lnly ,I doctor is compelent to testify. I)orfer I '. Dep 'f ojLu/Jor and Indus., 

51 Wn.2e1 ()14. h ~ (l. .120 1)2e1 I ()99 (19SR). Boeing having failed to 

establish throllgh any cvidence. much less medical evidence from a doctor, 

that the cause or Mr. (iibbons' death was unrelated to his industrial injury, 

the burden to ('ebul this evidence would not shift: to Mrs. Gibbons, It was 

improper \il!' s ull1mary .i udgment to be granted on Mrs . Gibbons' 

entitlement to widow's henelits because Mr. Gibbons ' death was unrelated 

to his induslri,ti injury. Scc IYhifc \'. I\enf Medical Center, Inc., P.S. , 61 

Wn. App. I (Ll. 17(), XI () P.2d 4 (1991) (If the moving party does not met 

its initial burden. summary .iudgment may not be entered, regardless of 

whether thc opposing lxlrty responded.). There remains a question of fact 

Oil this issuc. 

Simil,lrlv, [hcrc I'emains ,I lluestion of fact. as it relates to Mrs. 

(iibbons' enlitlemcnl to widow's benefits. concerning Mr. Gibbons' 

employahility ,met the Iwlure or his disability at the time of his death on 

August I, 2()()S . While it is true that in 2011 the Superior Court 

determined \\h,lt Mr. (rihhons·. or his estate's. entitlement to benefits 

lllllier his CI,lill1 W:IS ,IS (lllhc Ikpmtment's closing order dated ./une 2, 

20()(1. thut dclcrll1inulion is ,I separate and distinct determination hom Mrs. 

(rihhons' l'l1lillelllcnl to widow's benelits. 
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Ihe 1~lct thm Mr. (iibbons was determined to have voluntarily 

retired and \vas not receiving a pension. i.e. permanent total disability 

hcnelits. does not rcnder Mrs. (jibbons ineligible for widow's benefits. 

,')'ee 11110,1011 \. (;corgio-I'oci/jc; Corp.. 166 Wn. App. 859, 866,271 P.3d 

3Xl (2012). 

I'he Masol7 Court held that the fact that pension benefits are not 

<Ivai lable to a voluntari Iy retired worker does not result in the conclusion 

that death bcne1its. such as a widow's pension, are not available to the 

surviving spouse 01' a voluntarily retired worker. Mason, 166 Wn. App. at 

XM-67 . 

In rC~lching that holding the Mason Court observed that "a 

SurVIVll1g spouse s lilCtimc pension is different in character from the 

vmrker's \vage replacement benefits ... IAI worker's benefit benefits the 

worker .. . lwhilel a survivor's benelit benefits the survivor." Mason, 166 

Wn. J\pp. LIt XM-h 7. In other words. widow's benefits are different in 

ch<lracter lrom an injured worker's pension benefits while the worker is 

living. Ihc ~ 'oun points out that while a worker who has voluntarily 

retired can choose to rclum to work, ,I surviving spouse has no way to 

reverse the dece,lsed spouse' s voluntary retirement. /d.; cI WAC 296-14-

IOO( I )(h). Ihcrel(lrc. ,In injured worker's voluntary retirement from the 
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workforce is irrelev~lIlt to the issue of whether the injured worker's spouse 

is eligible for. or entitled to, a widow's pension. 

III i'urthcr examining the impact of an injured worker ' s voluntary 

retirement upon it surviving spouse's eligibility for widow' s benefits, the 

Mosol1 Court highlightcd another difference between a widow' s pension 

and an injurcd workcr's pension benetits during life, namely, an injured 

wmker cannot waivc thc surviving spouse's rights to benetits, Mason, 

/ ()(j Wn. 11/J!J 01 S()()-O ! . see (f1.W! f( ilpolrick v. Dep'l oj La/Jor and indus. , 

125 Wn .2d 222, 22X , XW) P.2d 1370 (1994) . 

(iivcn thc diffcrcnces in character of widow' s benefits and an 

injured worker's wage replacement benefits during life, sLlch as pension 

hcnetits, thc ( 'ourt or Appcals heJd that the fact that pension benefits are 

Ilot ~l v~lilable 10 <I voluntarily rctired worker does not result in the 

conclusion that dcath benelits, such as a widow's penSIOn, are not 

available 10 the surviving spousc of a voluntarily retired worker. Mason, 

I ()6 Wn. App. at X(l7 . llencc, in Mrs. Gibbons' case, even though Mr. 

(iibhons could not rcccivc pension hcne1its as a result of his voluntary 

I'Ct i rcmcn Lit docs 110 I Ii lliow that Mrs . (i i bbons is not entitled to widow's 

hcnclits. Sill' l'cm;lins cligible ror widow' s bcndits, and as will be 

cxpl~lincd hclmv, hn cntitlemcnt to such bcne1its remains a material issue 

orLlC1. 
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In the litig,ltion eonccrlllng the June 2, 2006 Department order. 

there was no l'e,lson I'or cvidence to be presented on Mr. Gibbons', or his 

estate's, ellt i ticmenl 10 permanent total d i sabi I ity beneti ts because he had 

previously heen determined to be a voluntarily retired worker. CABR at 

106-110: I X4. I'here would be no benefits to be reali zed for Mr. Gibbons, 

or his est,ltc, ~IS he would not have been entitled to receive those benefits 

;IS a voluntarilv retired worker. I~CW 51.32.090(R) . Thus, there remains 

<In ()utstanding issue 01 material I~lct concerning Mr. Gibbons ' 

employability! subsequent to the determination of his being a voluntarily 

retired worker in 200 I. as it relates to Mrs. Gibbons application for a 

\vidow's pension. 

( '. There Is Not Suhstantial Evidence in The Record to Support 
.'-;l'venll of The Superiol' Court's Findings of Fact. 

SuhsWntial evidence. as opposed to a mere scintilla, is evidence of 

such ,I clwracler and substance as to convince an unprejudiced, thinking 

mind of the truth 01 thaI to \vhich the evidence is directed . Omeitl v. Dep '( 

o/I(lh()/' (1/1(/ illdllS, .:: I Wn.2d 6X4. (lX(L 152 P.2d 973 (1944). 

Ilcre, thcrl' is not substanti,t/ evidence to support several of the 

Superior ( ' ()Ull' s Iindings oJ' 1;lcl. h1l' linding oJ' hlct 2;\, the Superior 

('ourt Itllll1d that the (' /\BR dell10nstrated that there was 110 issues of 

1l1;ltcri,t/ Llet to pln:l udl' SUll1I11,lry .judgment. but as the discussion in the 
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previous sections imliGlte. the record establishes questions of fact that 

I'emai n wh ich shoul d h~l ve precluded sUlllmary .i udgment. 

I'or linding of l~lCt 2.C. there is no evidence upon which the 

Superior Court could lind that Mr. Gibbons remained voluntarily retired 

through August I. 2()():'i . I'he only evidence concerning Mr. Gibbons' 

vo luntary I'etiremenl consists of an order issued on June 8. 1999 where Mr. 

(iibbons \V;lS determined to have voluntarily retired which appears to have 

heen based upon ;) 130md determination in 1999 which ultimately was 

,r/tirmed h}, the Court of Appeals on July 30. 2001. CABR at 106-110, 

I X4. There is no other evidence concerning Mr. Gibbons' status 

subsequent to that date. Ilowever. there is testimony from Mrs. Gibbons 

discussing the di Ilieulties Mr. (ribbons had from a physical perspective in 

the months prior to his death. CJ\8R at 271-n. 

1m limling orl~lct 2.D .. there is no evidence upon which the Court 

could h,lse its decision that Mr. (ribbons' death was unrelated to his 

industrial injmy. /\s noted ahove. such a determination requires a medical 

doctor's opinion. ~lnd there is no such opinion in the record to support this 

lilH.ling. ,\,'(,(,I/ljJ/'(/. 

IlJl're is 110t sullicient evidence in the record as presented which 

wo uld COIl\'II1Ce ~lll unprejudiced and reasonable person of the truth of 

these lindin1-'-s oll:lCt. IkG1USe there is not substantial evidence to support 
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theselindings or fact. the Superior Court's decision cannot be affirmed. 

The decision should be reversed. 

VII. CONCLUSION 

Mrs. (iibbons respectfully requests that the Court reverse the 

Superior Court's allirmance of the Board's Decision and Order, which 

granted sUlllmary judgment in favor of Boeing because there are 

outstanding issues of material fact which need to be resolved and because 

the record as presented does not include substantial evidence to support 

several of the Superior Court's, and the Board's, findings of fact. 

The Appellant further requests attorney's fees pursuant to RCW 

51.52.130. 

Dated this 1 ill day of December. 2014. 

Respectfully submitted, 

V AIL. CROSS-EUTENEIER and 
ASSOCIA TES 

-j ~ c.:£ z ':: By: [ ;, ,-- .-- \) 

I 
DORIAN D.N. WHITFORD 
WSBA No. 43351 
Attorney for Appellant 

19 



CERTIFICATE OF MAILING 

SIGNED at Tacoma, Washington. 

The undersigned, under penalty of perjury pursuant to the laws of 

the State of Washington, hereby certifies that on the 17th day of 

December, 2014, the document to which this certificate is attached, 

Appellant's Opening Brief, was placed in the U.S. Mail, postage prepaid, 

and addressed to Respondent's counsel as follows: 

Gilbert M. Stratton 
Pratt Day & Stratton PLLC 
2102 N. Pearl St., Suite 106 
Tacoma, WA 98406-2550 

Steve Vinyard 
Assistant Attorney General 
P.O. Box 40121 
Olympia, W A 98504-0121 

DATED this n'f1cray of December, 2014. 


